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minimis action could prompt a legal claim. But the chilling effect test does not
open the door to limitless First Amendment litigation by public employees,
because it restricts actionable violations of the First Amendment to conduct that
would chill a person of “ordinary firmness.” This standard precludes lawsuits in
cases where the government’s actions would not deter a reasonable public
employee from engaging in speech. Id. at 1238. Moreover, as Professor Levinson
argues, while courts sometimes conclude that retaliatory conduct may be too trivial
to chill speech, “this determination should not be based on whether an employee
can meet some threshold mechanical standard of a tangible or substantially adverse
harm to employment.” Levinson, supra, at 695-96.
B. Firsf Amendment Retaliation Claims Ought To Focus on the
Impact That the Employer’s Retaliatory Conduct Has on Speech
Rather Than On Whether That Conduct Fits The Category of
“Adverse Employment Action.”

By directing its inquiry solely on whether the University’s investigation of
Churchill represented an adverse employment action, the court of appeals ignored
the fact that employer conduct can sharply deter an employee from engaging in
speech even without formally changing the terms or conditions of his employment.

This type of categorical, legal formalistic reasoning is unsuitable for the protection

of important First Amendment speech rights, for it ignores the reality of workplace
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dynamics and instead assigns legal significance to actions with specific labels,
such as termination and transfer. See Coszalter v. City of Salem, 320 F.3d 968, 975
(9th Cir. 2003) (“[A] government act of retaliation need not be severe and it need
not be of a certain kind. Nor does it matter whether an act of retaliation is in the
form of the removal of a benefit or the imposition of a burden.”) (emphasis added).

The proper First Amendment inquiry should focus not on which category of
formal employment action the» government’s conduct fits, but on the impact the
retaliatory conduct has on an employee’s willingness to speak. For example, some
work transfers can have virtually no material effect on the day-to-day life of the
transferred employee. In contrast, a full scale, multi-year investigation that
réquires the employee to spénd substantial time responding to allegations, meeting
with legal counsel, testifying, aﬁd otherwise appearing at various hearings, can
have a substantial impact on that employee’s ability to function in his job. Many
types of government conduct that cannot be categorized as employment actions
may nonetheless deter any reasonable employee from engaging in protected speech
in the future.

Numerous federal courts have recognized that an employer’s investigation of
an employee is a form of retaliation that can be part of a targeted employee’s valid

First Amendment claim. See, e.g., Coszalter, 320 F.3d at 97677 (9th Cir. 2003);
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Ulrich v. City and County of San Francisco, 308 F.3d 968, 977 (9th Cir. 2002);
Levin v. Harleston, 966 F.2d 85, 89 (2nd Cir. 1992); Rakovich v. Wade, 819 F.2d
1393, 1397 (7th Cir. 1987), vaéated on other grounds on reh’g, 850 F.2d 1180 (7th
Cir. 1988). Although these cases also factored other employer conduct into the
assessment of the retaliation claim, they clearly recognize that invéstigations can
have a severe impact on an employee’s willingness to speak. Ulrich, 308 F.3d at
977 (noting that investigatioﬁ of physician that might result in loss of clinical
privileges had “more than trivial” impact).

In the academic setting in particular, a university can make any number of
decisions that serve to subtly punish an employee for his speech. For example, a
university might saddle a professor with burdensome teaching loads or schedules
or assign him undesirable or time-consuming administrative work. While such
decisions may not reflect a formal change in employment status, they can
cumulatively burden faculty fnembers in ways that could deter them from again
engaging in the type of expression that prompted the University to impose these
types of burdens. Cf. Burlington Northern, 548 U.S. at 69 (2006) (observing in
Title VII retaliation context that “[a] schedule change in an employee's work
schedule may make little difference to many workers, but may matter‘ enormously

to a young mother with school-age children.”).
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Failure to recognize that an extensive investigation can be actionable
retaliation will lead to the under-deterrence of First Amendment violations by
public employers. First, a public employer that wishes to fire an employee because
of his speech might invoke an investigation as a form of harassment and use it to
drive the employee to resign. Alternatively, the employer may use the
investigation of an employee whom there is no basis to fire in order to search for
some sort of information on which they could base a legitimate termination
decision, even though this is simply a pretext for the actual reason the employer
wishes to fire him — animosity toward his expression.

C.  The Determination of Whether the University’s Conduct Could

Have Violated the First Amendment is a Fact- and Case-Specific
Inquiry That Should Be Determined By the Jury Where There is
Sufficient Evidence to Support the Plaintiff’s Claim.

The only matter at issue on Churchill’s investigation claim was whether the
investigation could constitute retaliation in violation of the First Amendment. The
adjudication of this issue is necessarily fact-based and context specific. Even the
court of appeals in this caée acknowledged that “context matters” in the evaluation
of retaliation claim. (Slip Op. at 47) (citing Burlington Northern, 548 U.S. at 69).

As the Court stated in Burlington Northern, “[t]he real social impact of workplace

behavior often depends on a constellation of surrounding circumstances,
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expectations, and relationships which are not fully captured by a simple recitation
of the word used or the physiéal acts performed.” 548 U.S. at 69 (quoting Oncale
v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998)).

Thus, the inquiry into whether a particular employer’s actions are sufficient
to establish retaliation under the First Amendment inherently ‘must be conducted on
a case-by-case basis. By directing a verdict on the retaliatory investigation claim,
the trial court here foreclosed the jury’s opportunity to consider all the facts in the
- context of Churchill’s case, thus undermining the very context-specific inquiry that
the law demands. See Deutsch v. Jordan, 618 F.3d 1093, 1097-98 (10™ Cir. 2010)
(determination of employer’s motive and “detrimental” nature of conduc‘; toward
employee is a jury question); accord Everitt v. DeMarco, 704 F.Supp.2d 122, 134
(D. Corn. 2010) (concluding that because retaliation claims are highly fact
specific, the court could not determine as a matter of law that an investigation
would not be sufficient to establish First Amendment retaliation). Presented with
the same evidence, the jury concluded that the University fired Churchill because
of his protected épeech. It is hardly a stretch to infer that it might have found the
same evidence to support a finding that the University’s conduct in launching a
full-scale investigation of Churchill (an investigation that, on the firing claim, the

jury implicitly found not to have produced sufficient reasons for firing Churchill


http:F.Supp.2d

independent of his speech) was also retaliatory — that is, that it would have deterred
a person of ordinary firmness from engaging in future speech and was motivated
by antipathy toward the employee’s past speech.

If any case could sustain a claim fhat an investigation constituted retaliation,
it is this one. First, there is ample evidence in the record from which a reasonable
jury could conclude that the investigation itself was launched in retaliation for
Churchill’s past speech. Indeed, as the record makes clear, the Regents launched
the original investigation for the purpose of finding “cause for dismissal.” [Trial
Transcript, 3/10/09, pp. 459:5-460:9; Trial Transcript, 3/10/09, p. 461:8-15 and
Plaintiff’s Exhibit 320]. Moreover, before the investigation even began, at least
two Regents apparently had already concluded that disciplinary action or firing

were appropriate. [Trial Transcript, 3/31/09, p. 3942:15-21 (Regent Lucero stated
| on television that its initial meeting was called to determine “what [the
Chancellor’s] course of disciplinary action is.”); [Trial Transcript, 3/27/09, pp.
3281:3-3283:8 (Regent Carrigan told newspaper reporter that, “We can fire
Churchill. We just can’t fire him tomorrow.”)].

Second, there was more than sufficient evidence upon which a jury could
have found that the retaliatory investigation would have chilled the speech of a

person of “ordinary firmness.” Surely a reasonable university employee would
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think twice about engaging in speech that would result in a high-profile, nationally-
publicized fishing expedition to uncover potential misconduct, even in the absence
of any other specific change in employment circumstances. No reasonable person
could believe that Ward Churchill’s life was no different before the university
launched its investigation than it was during and after the more than two-year-long
process began. As recounted in the record, the investigation interfered with his
ability to perform in his professional work environment as well as causing him
emotional distress. Accordingly, the trial court’s directed verdict ruling was in

error and conflicts with the prevailing law.

II. THE COURT OF APPEALS DECISION VASTLY EXPANDS
QUASI-JUDICIAL IMMUNITY TO PUBLIC EMPLOYERS IN A
MANNER THAT IS BOTH INCONSISTENT WITH CURRENT
LAW AND WILL UNDERMINE THE ENFORCEMENT OF
IMPORTANT CONSTITUTIONAL RIGHTS.

The broad conferral of absolute “judicial” immunity to the University’s
Board of Regents in this case is both inconsistent with the law of official immunity
and severely undermines the effectiveness of Section 1983 as a tool for enforcing
constitutional remedies. Although the jury in this case found that Churchill proved

that the University fired him in retaliation for his constitutionally-protected speech,

the trial court entered judgment as a matter of law for the University on the issue of
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remedies. The court threw out the jury’s nominal damages award on the ground
that the University was entitled to absolute quasi-judicial immunity from damages

for the decision of the Board of Regents to fire Churchill.

A.  The Regents Are Not Entitled to Common Law Absolute
Immunity From Damages Because They Functioned In This Case
Not As Quasi-Judicial Officers, But As An Employer.

Amici agree with Churchill that in firing him, the Regents were not carrying
out the type of “quasi-judicial” function that entitles them to absolute immunity
Under civil rights law, absolute immunity for public officials is the exception to
the rule. The Supreme Court has consistently signaled that the recognition of
absolute immunity is, and should be, “quite sparing” Forrester v. White, 484 U.S.
219, 224 (1988), because such immunity has the severe effect of completely
precluding a damages remedy for constitutional violations — thus undermining a
principal purpose of Section 1983. Accordingly, “[o]fficials who seek exemption
from personal liability have the burden of showing that such an exemption is
justified by overriding considerations of public policy . ...” Id.

Although the Court has recognized that traditional judges are absolutely

immune from damages claims for constitutional violations, Pierson v. Ray, 386

U.S. 547, 553-55 (1967), it has also extended such immunity to a narrow category
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of officials who are not judges, but who carry out functions that are closely
analogous to the conventional judicial process. Butz v. Economou, 438 U.S. 478
(1978). This does not mean, however, that all executive or administrative officials
can cloak themselves with the protection of absolute immunity simply by
characterizing their work as “judicial.” As Churchill argues, the Court set forth
relevant factors to consider in conducting this functional analysis in Cleavinger v.
Saxner, 474 U.S. 193, 202 (1985).

The Cleavinger factors are consistent with the Court’s overall approach to
absolute judicial immunity, which focuses on protecting the judicial process more
so than on insuléting individual judges from liability. Id. at 200. The integrity of
the traditional judicial function would be severely compromised if disgruntled
parties could simply use constitutional tort claims as a tool to essentially launch a
collateral attack on an adverse decision produced by the judic;ial process. This
protection is important in the case of the typical federal or state judge, who may
adjudicate hundreds of claims involving multiple parties every year.

But the rationales for extending judicial immunity to non-judicial officials
do not apply where, as here, the Board of Regents was at all times functioning as
an employer, not a neutral quasi-judicial body. See Margaret Z. Zohns, 4 Black

Robe Is Not A Big Tent: The Improper Expansion of Absolute Judicial Immunity
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ordinarily initiate the claims that are brought before them, comment publicly on
their pre-judgment of such disputes, or act as the implementer or one of the parﬁes’
recommendations.

It is not as if the Board of Regents sits as a neutral, state personnel board,
reviewing disputes between other agencies and their employees. There was
nothing neutral or “judicial” about the way they conducted themselves in this
dispute. The fact that the Regents were reviewing several layers of processes
required by the University’s own regulations does not make them judges. They
were Churchill’s employer, and they fired him.

Nor would the denial of absolute immunity interfere with the Regents’
decision-making ability. In their individual capacity, they would still be entitled to
assert qualified immunity from damages claims. Though less protective than
absolute immunity, qualified immunity is still highly protective of officials’
discretion. Qualified immunity protects officials from suit unless their conduct
violates clearly established conétitutional rights of which a reasonable official
would have known. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). Even in the
‘absence of qualified immunity, state law indemnifies the Regents from liability for
their official decisions, thus removing the inhibiting effect that being subject to suit

might otherwise impose. See COLO. REV. STAT. § 24-10-110.
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B. Extending Absolute Imnmunity To The Regents Would Create a
Perverse Incentive For All Public Employers To Restructure
Their Employment Decision-Making Processes By Creating
“Judicial” Boards To Fire Employees, Thus Undermining the
Enforcement Of A Wide Range Of Constitutional Rights.

If this Court upholds the appellate court’s decision conferring absolute
common law immunity on the Regents from suits for damages, there will be
enormous ramifications in a vast range of public employment settings. Once
absolute immunity is conferred on a class of public officials, those officials are
categorically immune from suit, even in cases where they engaged in egregious,
intentional violation of a person’s constitutional rights. See Imbler v. Pachtman,
424 U.S. 409, 431 (1976) (applying absolute immunity to prosecutor who was
accused of intentionally putting on perjured testimony at criminal trial); Pierson,
386 U.S. at 554 (stating that “immunity applies even when the judge is accused of
acting maliciously and corruptly.”).

If the court of appeals decision is upheld, public employers across the state
will have a compelling incentive to artificially transform their employment
termination processes, which have historically been understood as administrative

functions, into quasi-judicial ones. For example, public employers will be

encouraged to adopt features that superficially will disguise their termination
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processes to appear to be "judicial" in nature. This restructuriﬁg of the public
employment process will affect not only free speech cases such as this one, but all
other constitutional claims where an employee asserts that his or her public
employer engaged in unconstitutional discrimination. - Such a sweeping
transformation of the employment process would undermine enforcement in any
case where a public employer is accused of unconstitutional discrimination,
including race, national origin, and gender claims brought under the Fourteenth
Amendment’s Equal Protection Clause, religious discrimination claims brought
under the First Amendmént Free Exercise Clause, as well as free speech retaliation
claims such as Churchill’s. It would also preclude public employees from pursuing
any number of statutory discrimination claims, such as those under the Age
Discrimination in Employment Act, 29 U.S.C. § 621 (2006), and the Americans
with Disabilities Act, 42 U.S.C. §§ 12101-12213 (2006). See, e.g., Fink v.
Kitzman, 881 F. Supp. 1347, 1398 (N.D. Iowa 1995) (rejecting county board of
supervisors claim of entitlement to quasi-judicial immunity for ADEA and ADA

claims).
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III. ADDING A WIDE RANGE OF ADMINISTRATIVE, NON-JUDICIAL
ACTORS TO THE NARROW CATEGORY OF ¢“JUDICIAL
OFFICERS” WHO ARE NOT SUBJECT TO INJUNCTIVE RELIEF
IS UNSUPPORTED BY SECTION 1983’S STATUTORY
LANGUAGE, DOES NOT ADVANCE THE OBJECTIVES OF THE
1996 AMENDMENTS TO SECTION 1983, AND UNDERMINES
SECTION 1983’S BROAD REMEDIAL PURPOSE.

Though Section 1983 broadly confers on injured persons the ability to sue
state actors for the violation of constitutional rights, it states that “in any action
brought against a judicial officer for an act or omission taken in such officer's
judicial capacity, injunctive relief shall not be granted unless a declaratory decree
was violated or declaratory relief was unavailable.” 42 U.S.C. § 1983 (2006). The
court of appeals erroneously held that it could not order the University to reinstate
Churchill to his faculty position, even though the jury found that the University
fired him because of his speech, based on its view that the Regents are “judicial
officers” within the meaning of this part of Section 1983. (Slip Op. at 40).

Only a strained reading of the plain meaning of “judicial officers” would
suggest that the phrase extends to the Regents of a public university. The limit on
injunctive relief against judicial officers was added to Section 1983 through the
Federal Courts Improvement Act of 1996 (FCIA). 104 Pub. L. No. 317, § 401, 110
Stat. 3847, 3853 (codified at 42 U.S.C. § 1983 (2006)). It is widely understood

that this amendment was intended to supersede Pulliam v. Allen, 466 U.S. 522,
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541-42 (1984), where the Supreme Court held that while state judges are immune
from damages actions, they were still subject to claims for injunctive relief. In that
case, the plaintiff sued a state magistrate to enjoin her practice of holding persons
arrested for non-jailable offenses on bail. The plaintiff not only prevailed in his
injunctive relief claim, but also received an award of attorneys’ fees against the
judge under 42 U.S.C. § 1988. Id.

The 1996 ameﬁdment clearly was intended to protect state judges, not
administrative officials like the members of the University’s Board of Regents. In
the absence of clear guidance from Congress, the amendment’s limitations on
equitable relief should be read to apply only to defendants who are traditional
judicial officers, such as “justices, judges and magistrates.” S. Rep. No. 104-366,
at 37 (1996), reprinted in 1996 U.S.C.C.A.N. 4202, 4217. See also Simmons v.
Fabian, 743 N.W.2d 281, 291 (Minn. App. 2007) (observing the absence of any
legislative history to suggest that Congress intended the amendments to protect
quasi-judicial ofﬁcials‘from iﬁjunctive relief).

Although some courts have applied the 1996 amendment to bar injunctive
claims against officials who are entitled to quasi-judicial immunity from damages,
those decisions (on which the court of appeals relied) lack any thoughtful

discussion about whether such an extension of immunity is warranted by either the
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statutory language or the policy underlying the 1996 amendment to Section 1983.
See, e.g., Montero v. Travis, 171 F.3d 757,761 (2d Cir.1999) (concluding with no
analysis that § 1983 bars injunctive relief against parole board members); Gilmore
v. Bostic, 636 F.Supp.2d 496, 506 (S5.D.W.Va.2009) (citing cases, but not
analyzing statute or policy, in concluding that § 1983 bars injunctive relief against
parole board members).

The only court to carefully analyze the scope of Section 1983°s limit on
injunctive relief against judicial officers is Simmons. 743 N.W.2d at 291-92.‘ In
Simmons, the Minnesota Court of Appeals conducted a thorough and thoughtful
discussion of the applicability of the 1996 amendment to “quasi” judicial officials.
The Simmons court pointed out that the driving force behind the amendment was
the concern that exposing judges to attorneys’ fees liability would be the functional
equivalent of allowing damages actions against them. Id. Thus, prior to 1996,
most of the proposed amendments introduced to overturn Pulliam focused only on
amending Section 1988 to preclude such fee awards. Id. Though Congress

ultimately amended both Section 1983 and Section 1988, thus precluding both
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injunctive relief claims and attorneys’ fee awards against state judges, the principal
purpose was clear.’

None of the policy concerns underlying the FCIA are at issue in this case.
First, as argued above, the Regents are not actually or functionally “judicial
officers” withih the meaning of Section 1983. They were Ward Churchill’s
employer, and they both investigated him and fired him because of the content of
his speech. Moreover, no individual who served on the Board of Regents is
exposed to any liability for damages or attorneys’ fees in this case, even should
Churchill prevail on all counts.

Finally, the appellate court’s acceptance of a broad definition of “judicial
officers” within the meaning of Section 1983 is troﬁbling because it substantially
dilutes an important piece of the nation’s constitutional remedies scheme. Section
1983 is designed to provide remedies to persons whose constitutional rights have
been violated by state officials and to deter such officials from future constitutional
transgressions. Owen v. City of Independence, 445 U.S. 622, 651 (1980). A broad,
undifferentiated expansion of protection from injunctive relief for administrative

officials will undermine the important purposes of constitutional enforcement

®  To the extent there was any rationale beyond protecting judges from fee awards, it was premised on federalism

concerns regarding federal judges ordering injunctive relief against state judges. Id. at 292. But if the 1996
amendments were driven by principles of federalism or comity, those concerns do not arise where, as here, the suit
was brought in state, not federal, court. )
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served by Section 1983.  See Simmons, 743 N.W.2d at 290 (stating that in
amending Section 1983 “Congress did not purport to change the fact that section
1983 is a remedial statute specifically designed to provide plaintiffs with a broad
remedy against state officials who violate their federal rights.”). Barring injunctive
relief for a plaintiff whose constitutional rights were indisputably violated
undermines Section 1983’s broad and important remediél function while not
advancing any legitimate government interest.

A broad reading of the term “judicial officers” is even more problematic
should the Court find that Churchill’s other claims for relief are precluded. A
central feature of the American system of constitutional enforcement is that where
one type of femedy is barred for policy reasons, the Court typically recognizes an
alternative remedy to ensure that Section 1983 continues to serve its purposes —
deterring unconstitutional conduct and providing a recourse and remedy for injured
parties. See Alan K. Chen, Rosy Pictures and Renegade Officials: The Slow Death
of Monroe v. Pape, 78 UMKC L. REv. 889, 889 (2010) (“in most contexts, when
the Supreme Court erects barriers to constitutional remedies, it expressly or
implicitly fecognizes an important and meaningful (though not necessarily
equivalent) alternative for parties seeking relief.”). If the court of appeals holding

is upheld, Ward Churchill will have suffered an unequivocal violation of his First
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Amendment right to freedom of speech, but will be left without any recourse,

either in the form of damages or in the form of reinstatement.

CONCLUSION
For the foregoing reasons, the decision of the court of appeals should be
reversed, and this case should be remanded to the trial court for proceedings
consistent with such reversal.

DATED: September 12, 2011
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